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From: Clark, John F - WDC [JFClark@perkinscole com] C 7 Jon
Sent: Wednesday, February 18, 2004 5 28 PM ( <Uud
To: Sheryl Wilkerson
Cc: John Muleta (E-mail), Amos Loveday, Jeffrey Steinberg, Dan Abeyté"Frarx S%hweﬂvsﬁsﬁdrea

D Williams (E-mail), Ann West Bobeck (E-mail), Robert G Howarth {E-mall), Yihce Sampson

(E-mail}, Alan Downer, Bambi Kraus, NATHPO, Elizabeth Merritt, Andrea Bruns Klima, Don

(dkima@achp gov), esanderson@preservanon rn gov, gsmith@johnstondc.com; Jay Kelthley,

John Fowler, Javier Marques, Jo Reese, Sheila Burns, schamu@ncshpo org, Valene Hauser,

Charlene Vaughn (E-mail), Andrea Bruns (E-mail}, Andy Lachance (E-mail}, Ben G Almond

(E-mail), Connie Durcsak (E-mall), David Jatiow (E-mail), H Anthony Lehv (E-mail), Harold

Salters {E-mail), Jay Keithley (E-mail), Roger Sherman (E-mail), Tony Russo (E-mail)
Subject: Negotiations on the NPA
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Dear Shervyl:

Or January 21, 2004, members of the wireless and proadcast industry met with you to
request z delay of one month in the Commission's consideration of the order that will
aacnt a Yationwide Programmstic Agreement for Section 106 historic preservation review for
FCC projects ("NPA"). We made that request for tne purpose of working with the Advisory
Counc.l on Historic Preservation [("ACHP") and the Nataocnal Conference of State Historac
oryrservation Officers ("NCSHPO"™) to try to agree on language to be added to the NPA to
limit ceonsideraticen of visual effects to potentislly eligible properties. Since that time,
negctiaticons with ACHF and NCSHPO, together with representatives of several Indian tribes
and the cultaral resources consultant industry, nave been conducted under the auspices of
the BCHF and the Telecommunications Werkang Group ("TWG") that the ACHP originally formed
to hesp craft tre NPA. The ACHP and 1ndustry 1ncependently developed proposed language to
effectuzte the goals of the neqotiaticn. Meetings and conference calls were held on
Janusry 2%, &ne February 6, 12 and 17 to discuss this 1ssue. As a result of these
afterts, some points of agreement were reached, but as of the last meeting on Tuesday two
days age, much remained tc be oone to fashion a complete agreement. Yesterday evening,
Thotlene Vaughn of the ACHP submitted to the TWG Drafting Committee a new revision of the
ACHP propesal for amendments to the NPE. This new RCHP proposal was surprasing to us,
because 1t contzined many revisions to key terms and provisions in the NPA that had not
proeviously

neen discusseac. 1n our view, these changes went far beyond the limited

1s5ues we asked the Commissicon for time to resclve,

We understood that the Commission would cnly allow time for these negotiations to no later
than tomorrow, February 1%, 2004. The number and scope of the changes proposed by ACHP,
qowever, many for the first time, seek to change crucral, foundational terms and myr:iad
sepects of the WPE thet we find curselves unable tc address. Desplte cur own ccncerns
about particular provisions of the NPA, we do not believe that 1t would be appropriate for
induetry to :nitiste consideration of these changes proposed by the ACHP, as you and
olters rave nclcated te us that the Cemmission, ACHP and NCSHPO otherwise had long ago
veacted aqreement on Lhese terms for the final version of the NPA.

We have atteched & criticue of the latest ACHP propesal that hichlight some ¢f our
concerns  We thongnt a few weeks ago that the parties were close Lo an agreement, but it
apcears that 1n scme 1mportant weys ground has been lost since then. The members of cur
Coalition are aisappointed that these negotietions could not produce an agreement on the
narrow 1ssues for which we requested an extension of time. Industry developed a proposal
tiat weold have arhieved that goal, without maxking major changes to the other sections of
che NPE, but this proposal was not discussed 1n any detail in the meetings of the TWG
Sraft_rg Cemmitiee. A copy of our original proposal 1s also attached. We want to dgaln
erpress our support for the Commission's efforts to streamline and i1mprove the Section 106
process for teleconmunications and broadcast projects, and our willingness to assist 1n
ach.eving that gozl. In that regard, we hope that these negotiations have not been

~omtletely 1n vain  Very sincerely,
. No ofC.o ies rec'd 2
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ACHP Revised Language for Section VI of the draft FCC Nationwide PA
February 17, 2004

JContaming comments and sugpesied revisions
from the Coalrtion te Reform Section 106
dated Wednesday, February 18, 2004

Vi IDENTIFICATION AND EVALUATION

A In preparing the Submission Packet pursuant 1o Secuon V11 of this
Nationwide PA and Anachments 3 and 4, the Apphicant shall

—_—

define the area of potential effects,

2 idenufy Jlistoric Properties Jthis redundent phrase appears
again and again n this proposal. Why is it necessarv when
the definition of Historic Properties already contains a more
appropriate use of the words from the NHPA?| within the
evaluate the historic significance of the 1dentified properties, as
appropriate, and,

4 assess the effects of the Undertaking on Historic Properties

[¥5]

B Fxclusion of Specidic Geographic Arcas from Review  The SHPG/THPQO, -
consistent with 1elevant State or tribal procedures, mav specily geographic
areas in which no teview s required for direct effects on aicheolowrcal
sites or_for visual effects [This paragraph s hited from below |

€ The Apphcant, the SHPQ/THPO, and the Commuission, as appropriate,
shall apply the foltowing standards when preparing or reviewing the
Subrmussion Packet

|The use of an exclusion sone s fine, but 1t should not be
described in this section, which imphes that it should only be
considered in conpection with a Submission Packet]

|__ Area of Polenual Effects -
a ,]This paragraph directly contradicts the defimtion of
APE already contained in the NPA. upon which all
parties have relied Tor vears. This s a new proposal not
previoush seen before last evening).
b The APE for direct effects 1s imited 1g,the area pf potential |,
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Undenaking _| This provision differs i erucial and
unacceptable ways from the language agreed 10 by
ACHP in the June version of the NPA. The original

lanpuage is restored here.|

¢ |This defimtion is entirelv new. not previously . ‘
discussed or evaluated, and conflicts with the definitions
of the kev terins of "effect’ and "APE": (1) that are
already contained in the NPA; {2) that precisely track

Deleted: The APE for visual effecis 1s
defined as the gecgraphic area in which
1he Undenaking has the potennal 1o
inroduce visual elements that dimunsh or
alier the setung or landscape of a histonc

| property

the ACHP's rules; and (3) upon which much of the NPA
is based and these negotiations have long relied.)

d Applicants shall apply the following puidelines when
establishing the APE for visual effects related 10
undertakings covered by this PA

1 Unless otherwise established through consultation
with the SHPO/THPO and consulting tribes or NHOs,
the presumed APE for visual effectsfor construcuon .
of new lacihies 1s the area from which the tower will
be visible

A within a half mile from the tower site
if the tower 1s 200 feet or less,

B within % of a mile from the tower site
if the tower between 200 and 400 feet,
or

C within 1 %% miles when the tower will
be over 400 feet

nn Should the Applicant determine. or the SHPO/THPQ
recommends an allernate area of potenual effect for visual
effects, the Applicant and SHPO may

A Agree 1o the alternative boundaries, or

B Refer the 1ssue to the Commission or the ACHP
for resolution, afier making a good faith effort to
reach a compromise

> Identification and Evaluation of Hisloric Properties for Visual - t

Effects [This is the first internal heading in the section. The whole
section could benefit from a review of organization and lavout]

i Applicants shall not be required to conduct any type of histonc
properties survey Jdeflinition? as noted. this term s used in i

different ways | when identifying Historic Properties within the S

area of potennal effects or otherwise for visual effects unless
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such surveys are deemed appropriate to 1dentify sites of religious
and cultural significance to tribes

Applicants shall identify Historic Properties, in the APE by

reviewing the following records found withm the offices of the [

SHPO

a  properties histed in the National Register,

b properties formally determmed eligible by the Keeper for
listing 1n the National Register,

¢ properbies that the SHPO certifies are m the process of
bemng nominated to the National Register,

d properties determined eligible as part of a Section 106
consensus determmation of eligibility between the SHPO
and a Federal Agency or local government representing the
Department of Housing and Urban Development (HUD),
and

e properties within the State imventory that the SHPPO
wdentifies as having been previously by the SHPO as
meening the citena for elivibility [ This category 1s an
undefined requirement of overbroad scope that secems
tu require industry 10 hire consultanis to pore over
potentially hundreds or thousands of SHPO records to
scarch for those properties that the SHPO has
determmaned ehpable for the National Repister, but then
did net so much as record or Aag them for fulure
reference, WHY REQUIRE THIS FOR VISUAL

EFFECTS?]

Apphcants are encouraged but nol required to use the services of
Qualified Professionals when 1dentifying historic properties
listed and eligible for hstmg on the National Register

4 The apphcant shall provide the SHPO a proposed Lst of ..

historic properties histed and ehigible for isting on the Nattonal
Register based on the foregowng identification steps m its
Submission Packet

a_ Wahin the first fificen davs of the review peniod outhined in +

Section VII A. the SHPO may 1dentify additional properties
included in the Siate tnventory and located within the area of
potential effects that the SHPO considers ehigible for listing
on the National Register and such properties shall be added
1o the hist | This suggested time limat wold allow a "SHPO
safety net” proposal, but would not unduly delay or
extend the Section 106 review|
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b The SHPO may also advise the Applicant that previously - | Deleted: <#>b Thes B

identified properties on the list no longer qualify for the X ‘[T!ted: <t ]
National Register and such properties shall be removed from The §
the list. ‘.rFormatted: Bullets and Numbering ]
5 Concurremt with the 1dentification of properties with the SHPO
and in accerdance with Section [V of the PA, the Commission or
the Applicant, as appropriate, shall consult with the appropriate
Indian tribes or NHOs to identify historic properties of religious
and cultural significance within the area of potential effects that
meet the National Register criteria of eligibility
D Identfication and Evaluation of Historic Properties for Direct Effects
| Apphcants shall consider the properties on the list created
pursuant to Section V1 C when identifying historic properties hsted
1n or eligible for histing in the National Register, including buildings,
structures, and historic districts, within the APE for direct effects.
|This paragraph is eircular and difficult to understand.
Morcover, It scems to limit the consideration of phvsical eifects
to onh the properties listed above, which excludes numerous
properties. This is considerably more restrictive than 1s N
Industry's proposal.|, { Formatted ]
2 An archeelegical survey of a proposed tower site need not be
undertaken when
a The slope of the construction site exceeds 45 degrees,
b the depth of previous disturbance exceeds the proposed
average construction depth {excluding foounes) [The
added lancuage proposed here was a kev provision
negotinted over many weeks in the TWG, and approved
on several occassions by the ACHP) by at least six inches ‘i@eted: 2 feet, ]
c geomorphological evidence indicates that cultural
resource-bearing sotls do net oceur or may occur within -
the project area but at depths that exceed 3o inches below | Deleted: 2 feer )
the average proposed construction depth {excluding
fooungs). or.
d the project site 15 wrthin an area considered by the SHPO
or a qualified professional 1o be “low sensivity” or have a
low potential to contain NR-eligible
3 Ifthe SHPO THPQ denufies one or more additional properties .
pursuant to section ¥1 C 4 . jhe applicant shall provide to the i Deleted: A repon substanhating ]
SHPO/THPO and consulting ribes a report on its findmgs with [ Deteted: 's T
regard 10 these addutional properties 1T the SHPO or the consulting {\Demed: findings shall be provided J




tribe, does not object within 15 days to the applicant’s findings, the

SHPQ or that tibe 15 deemed 10 have concurred

4 Disagreements regarding the apphcant’s findings shall be referred
10 the Commussion or ACHP for resolution

5 An archeological survey shall be undertaken if the SHPO THPQ
provides zood and sufficient reasons for doing so, or 1f the
Commuission or ACHP so request The survey shall be conducted in

consultation with the SHPO/THPO and consulting tribes or NHOs 1n

the area of potential effects for direct effects A person or persons
meenhng the Secretary’s professional qualifications standards shall
carry out all such surveys

6 The applicant, in consultation with the SHPO/THPO or
appropriate tribes or NHOs, shall apply the National Register
criteria (36 CFR Part 63) 1o properties identified within the APE
that have not previously been evaluated for Nationa] Register
ehgibilny {If this paragraph intends to add back in those
properlics taken awas in paragraph D.1.. above, why do it thus

- { Deleted: 5

{ Deleted: applicamt may assume
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Deleted: none of the condiions histed
n Sapulation VI(DX2) apply

nav?] { Formatted )
E Dispute Resolution
Where there 1s a disagreement regarding the identification or
eligiility of a property. and after attempting m good faith to
resolve the issue. the apphicant may submiut the 1ssue 1o the
Commussion or refer the matter to the ACHP The Commussion or
ACHP shall review the matter in accordance with 36 CFR Pant
800 4(c)2})
[The following definihions are offered 10 help explain some of the proyvisions above, Formatted |
1. DEFINITIONS
A The following ierms are used wi this Natonwide Agieement as defined
below
- [ The following definitionis offered as an aliernative method of
defining the properiies that must be considered for visual elfects.
1 Formatted ]

»»  ldentified Fhigable Property  For purposes of tis Agieement. an
Identified F izible Property 15 any of the tollowing
i A Historic Property included on the Natienal Register
and appearing on the current hst of such properties
published in the Federal Register.




A Historic Property determined by the Keeper of the

e}

National Register 1o be elhimble for mclusion on the
National Regsster and appearing on the cunient list of
such properuies published in the Federal Regaster.

A Properiy whose nomination to the National Reaister

has been filed with the State Review Board,
A Property (hat can be readily and clearly identified n

the mventory information 1n a SIIPO's office as having
been previously determined, by both the SHPO and
either a federal agency or an Indian t1be or NHO, to
meet the National Register ¢riteria for eligibihity. and

Any Historic Property that clearly meets the National

Register ¢criteria of eligibilin that a SHPO, Indian tribe or
NHO identifies and requests within the 30-day 1eview
period 10 be considered for visual effects fiom a proposed
undertaking  The SHPO Indian tribe or NHO mav 1equest,
and the FCC will require. confidental treatment for any
Piroperty where appropnate under the provisions of Section
800 11(c) of the Council's rules (36 CF R 8 800 11(c)

XN Physical EHecl  Any effect caused directly or indirectly by an
undertakinge that may or does substanually physically alter, damage
a1 destroy all or part of a Propermy

XX Property _ A district, sie, buriding. siructure or object thal appears
1o meet the critenia of eligibliny for bsting in the National Register

A% Visual Effect  Anv visible change caused by an Underrahing that

alers any charactenstic of a Historic Property qualifying that

property for nclusion in ot eligibihity for irclusion 1n the National

Register
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February 8, 2004
The Wireless Coalition to Reform Section 106

Proposed Amendments
to the

NATIONWIDE PROGRAMMATIC AGREEMENT FOR REVIEW OF
EFFECTS ON HISTORIC PROPERTIES FOR
CERTAIN UNDERTAKINGS APPROVED BY THE FEDERAL
COMMUNICATIONS COMISSION

To Allow Consideration of Visual Effects to Certain Listed Properties
and to
Eliminate Consideration of Visual Effects to
Other Properties Only Potentially Eligible for the National Register

INTRODUCTION AND SUMMARY

The redhine-highhghted language in the sections appearing below are proposed
amendments to the Natonwide Programmatic Agreement ("NPA") currently under
consideration by the Federal Communications Commussion {"FCC™) The
amendments are designed 1o be inseried into the identified sections of the NPA for the
purpose of eliminating censideration of visual effects 1o most properties that are only
potenually eligible for the National Register of 1historic Places ("National Register”).

The amendments would allow full consideration and evaluation of all physical
effects 1o all properties, including potenually eligible properues, exactly as 1s
currently required by the NPA  The amendments also allow consideration of visual
effects. as appropriate under the current provisions of the NPA. but limited as follows:

1. Visval effects to a property (including a potentially eligible property)
from an undertaking may be considered and evaluated whenever that
undertaking will be constructed on or within the boundary of, or will
otherwise cause physical alteration or destruction of or damage to, that

property

|:DAG40S00301 ) 2/20/04
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2 Otherwise, only visual effects to published listed properties (as that term
is defined in the amendments) within an undertaking's area of potential
effects ("APE™) may be considered and evaluated.

Five Types of "Listed Properties” In summary, the proposed amendments
define the term "Listed Property” 1o include the following five categories of property:
(1) a property included in the National Register, (2) a property determined ehgible by
the Keeper of the National Register; (3) a property that has been previously
determined, by both a SHPO and either a federal agency or an Indian tribe or Native
Hawaiian organization ("NHO"), to meet the National Register criteria for eligibility,
{(4) a property 1dentified by a SHPQ as 1n the process of nomuination 1o the National
Register; and {5) an eligible property that an Indian 1ribe or NHO 1dentifies and
submits to the FCC's Tower Construction Noufication System ("TCNS").

Four Publicly Accessible Lists, Under these amendments, the {ocation of all
listed properties (except those requiring confidential treatment) will be readily and
publicly identnifiable without the need for specialized training or qualifications.
Properties in the first two categories described above will be publicly accessible on
the famihar hists published by the Keeper Properties in the third and fourth
categories will be publicly accessible on a list to be created and published by each
SHPO, which will be called the SHPO Natienal Register List, or "SNR List "
Properties 1n the fifth category will be publicly accessible on the TCNS.

Limitation on Identification of Properties  Because all of the properties for
which visual effects may be considered will be readily and publicly identifiable on
one of the four lists described above, the proposed amendments also eliminate
requirements of 1dentification of, and consideration of visual effects to, all potenually
eligible properties not physicalty affected, and not appearing on one of the four lists.

PROPOSED AMENDMENTS

The following are the proposed amendments, identified by the specific section
of the NPA into which they would be inserted

IL. DEFINITIONS

A The following terms are used in this Nationwide Agreement as defined
below

[/DA4035003 1)) -2- 2120104
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Boundary The boundary of the area of historic significance for

10

purposes of determining the eligibility of a Property for the
National Register For a Property meluded in or determined
chgible for the National Register. the boundary 1s specified in the
Property's nomination, either in a verbal boundarv description, a
metes-and-bounds description, a map, or some other method of
specifically delineating its boundary For other Properties, the
boundarv 15 a line surrounding the Property that encompasses.
but does not exceed, the full extent of the significant resources
and significant land areas that make up the Property and that
retain integrity A boundary for any Property should be large
enough to include all historic features of that Property, but should
not in¢lude buffer zones or areas not directly contnibuting to that
significance, or peripheral areas of the Property that no longer

retam ntegnity.

Listed Property  For purposes of this Agreement, a Listed

Property 1s any of the following

‘Q.

a A Historic Property included on the National Register
and appearing on the current lisi of such properties
published 1n the Federal Register.

b A Historic Property determined by the Keeper of the
National Register to be eligible for inclusion on the
National Register and appearing on the current hist of
such properties published in the Federal Register,

C A Property appearing on a current SNR List of
properties determined to meet the eligibility critena
for, or that are 1n the process of nomination to, the
Nauonal Register, and

Any Property of religious and cultural significance to an Indian

tribe or NHO and appearing on either an SNR List or a list of
such Properties published on the FCC's Tower Construction
Notification System ("TCNS™ A SHPO shall add 10 its SNR
List, and the FCC shall post on the TCNS, any Property that
meets the National Register ¢ritenia for eligibility for which an
Indian tribe or NHO submits a request for histing The FCC will
accord confidential treatment 1o any Property Jisting when

-3 2720104
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appropriate under the prowvisions of Section 800 11{(¢) of the
Council's rules (36 C.F.R § 800.1 1(c).12. SHPO Nanonal
Register List ("SNR List") A list created and maintained by a
SHPO contamning the names and identifving information of
Properties in its state that: (1) have been previously determined
by both the SHPO and either a federal apency or an Indian tribe
or NHO as meeting the National Register criteria for ehigibility:
or (2) that the SHPO identifies as being in the process of
nomination 1o the National Register The SNR List shall contain
each Property's name. i1ts description as etther a district. site,
building. structure or object. 1ts specific address or location
description {or a notice of confidential treatment of this
information as provided in Section 800.11(c) of the Council's
rules (36 CF R & 800 11(c)), and the date of initial listing  The
SHPO shall publish and regularly update the SNR List on the
Internet or in some other official state publication

Property A district, site, building, structure or object that

appears 1o neet the critersa for eligibility for listing in the
National Register

vil. IDENTIFICATION, EVALUATION, AND ASSESSMENT OF

EFFECTS

B

LDAD403SOU301 |

Definition of the Area of Potential Effects

Visual Effects

a Visual effects from an Undenaking shail only be
considered or evaluated under this Agreement: (1) in the
case of potential visual effects 10 a parnticular Property or
Historic Property, where the Undertaking is located on or
within the boundary of, or will otherwise physically alter,
damage or destroy. that Property or Historic Property; or
(2) 1n the case of potential visual effects to a Listed
Property within the APE of an Undertaking, where the
visual effects to that Property meet the criteria for effects
to Historic Properties

4. 2/20/04
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C Idenufication of Historic Properties

~J

The level of effort and the appropriate nature and extent of
identification efforts will vary depending on the location of the
project, the likely nature and focation of Historic Properties
within the APE, and the current nature of and thoroughness of
previous research, studies, or Section 106 review. No
identification of any Property is required where the only potential
effect to that Property 1s visual.
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